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Constructive possession is that which exists without actual personal occupation of the land or without actual personal present 
dominion over a chattel, but with an intent and capability to maintain control and dominion.! Constructive possession occurs 


when a defendant has both: (1) the intent to maintain dominion and control over the device, and (2) the capability to maintain 
dominion and control over the item in question. Constructive possession of an item is the ownership, or dominion or control 


over the item itself, or dominion over the premises where the item is located.’ Constructive possession is that possession which 
the law annexes to the title. It also means being in a position to exercise dominion or control over a thing,” and such dominion 


and control need not be exclusive, but may be shared with others.° 


The law infers that the party in possession of the premises 1s capable of exercising dominion and control over all items on the 


premises, and this applies regardless of whether the possession of the premises 1s exclusive.’ Constructive possession has been 
said to be a legal conclusion derived from factual evidence that someone who does not have physical possession of a thing, in 


fact, has legal possession of that thing.® Hence, constructive possession is sometimes called legal possession, or possession in 


law, to distinguish it from possession in deed or in fact, which actual occupancy gives.” 


When a property owner intentionally gives direct physical control of the property to another party for the purpose of having 
him or her do some act for the owner, the owner retains constructive possession of the property. |” The party to whom a bare 


physical control of property has been entrusted for the owner's purpose does not have possession but only custody. |! 
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